
[bookmark: _GoBack]



Participant Workbook:
Compliance with Section 188 of the Workforce Innovation and Opportunity Act

Data Collection and Monitoring

Seena Foster, Principal
Title VI Consulting
107 S. West St., PMB 713
Alexandria, VA 22314
www.titleviconsulting.com






[image: TitleVI-logo-sm]
Table of Contents


I	Data
	A.	Generally
	B.	Gathering
	C.	Storing
	D.	Using
	E.	Disclosing

I	Monitoring

Appendix I 	Sample Monitoring Tool

Appendix II	Calculating Adverse Impact	


I
Data

A.	Generally
From whom do you collect data?
	



Basic definitions
· Disability-related information is any information that discloses that the customer has a disability (e.g., information about special education, notations in the record that the customer is referred to vocational rehabilitation)
· Disability-related inquiries are asking customers (1) questions that are likely to elicit information about disabilities, or (2) to undergo assessments to determine whether they have non-visible disabilities (such as learning disabilities).
· Employment-related activities include employment-related training, job placement, referrals, on-the-job-training, occupational skills training, job readiness training, apprenticeship programs, and related activities of entities that are acting as “employment agencies.” Employment-related training is “training that allows or enables an individual to obtain employment.”
· Service-related activities include assessments of skills, prior work experience, and employability, creation of a service strategy, providing supportive programs such as child care, transportation, housing assistance, and benefits counseling.


B.	Gathering
What triggers data collection?
	



What protected class data do you gather for program participation?
	



What data do you gather for a discrimination complaint?
	



Under what circumstances can medical or disability data be gathered for:
Service-related activities
	





Employment-related activities
	



C.	Storing
What are the requirements for storing physical (hard copy) records?
	



What are the requirements for storing electronic records?
	



How long is participant data stored/kept? 
	





How long is discrimination complaint data stored/kept?
	



Are there special requirements for storing medical and/or disability data? If so, specify.
	



D.	Using
What are the uses of participant data?
	



What is the 80% or 4/5 rule? (Appendix II, page 21)
	









What are the uses of discrimination complaint data?
	



What are uses of medical/disability data in:
Service-related activities
	



Employment-related activities
	



E.	Disclosing
To whom may participant records/data be disclosed?
	





To whom may discrimination complaint records/data be disclosed?
	



Are there special requirements for disclosing medical or disability data/records? If so, specify.
	






II
Monitoring

Participants review the State EO Officer’s Monitoring Tool/Nondiscrimination Plan
or
Reviewing the following sample monitoring tool (Appendix I), can you identify some of the promising practices?
	








Can you identify some of the gaps or areas that may need additional content?
	









Appendix I
Sample Monitoring Tool
[bookmark: _Toc515883030]Element 1: Designation of EO Officer

All items reviewed for this element should be submitted as part of the Desk Review Survey.

1. Describe any non-EO related job functions, if any, that may create a conflict of interest or the appearance of a conflict of interest.

2. How is the EO Officer’s identity made known to participants, service providers public, and customers of the one-stop delivery system?

Please provide examples.

3. Does the Equal Opportunity Officer;

	a. Process complaints?
	☐ Yes
	☐ No

	b. Review participant reports for equity of service?
	☐ Yes
	☐ No

	c. Conduct on-site visits to service providers and contractors or review monitoring reports to ensure that the recipient and its contractors are not violating their nondiscrimination obligations?
	☐ Yes
	☐ No

	d. Provide EO training to staff and contractors?
	☐ Yes
	☐ No

	e. Review written policies to make sure they are nondiscriminatory?
	☐ Yes
	☐ No

	f. Develop and publish discrimination complaint procedures?
	☐ Yes
	☐ No




4. Identify any positive practices that the WDB is demonstrating in this element.

[bookmark: _Toc515883031]Element 2: Notice and Communications

1. Are the following posters displayed in all required languages?

	Notices/Posters
	English
	Spanish
	Hmong
	Other (Specify)

	a. Equal Opportunity Policy		
	☐	☐	☐	☐
	b. Limited English Proficiency Policy
	☐	☐	☐	☐
	c. Complaint Information (WIOA only) 
	☐	☐	☐	☐
	d. You Have the Right to an Interpreter	
	☐	☐	☐	☐
	e. "I Speak" Card	
	☐	☐	☐	☐
	f. Job Center Complaint Coordinator Poster
	☐	☐	☐	☐
	g. Equal Opportunity is the Law (DWD-DET version)
	☐	☐	☐	☐
	· Is the English version of the EO is the Law posted in the employee break room?
	☐	☐	☐	☐



2. Notice of Equal Opportunity and Nondiscrimination: (Please provide copies of applicable documents)
Conduct a file review to determine the presence of this document and if it is in the 
participant's preferred language.

3. Are appropriate EO and accessibility taglines, including TTY/TDD/WI Relay used on:

	Internal/External Publications & Communications
	None
	Some
	All

	a. Participant Rights and Responsibility
	☐	☐	☐
	b. Brochures
	☐	☐	☐
	c. Pamphlets
	☐	☐	☐
	d. Flyers
	☐	☐	☐
	e. Calendars
	☐	☐	☐
	f. Board Agendas
	☐	☐	☐
	g. Board Minutes
	☐	☐	☐
	h. Websites
	☐	☐	☐
	i. Display Monitors (if applicable
	☐	☐	☐
	j. Other materials distributed or communicated in written, oral or electronic form to applicants, staff and the public?
	
	
	



What, if any, elements are missing?

4. Does the recipient ensure that continuing notice of equal opportunity and nondiscrimination are provided to the following groups?

	a. Applicants, registrants, and participants	
	☐ Yes
	☐ No

	b. Employees and applicants for employment
	☐ Yes
	☐ No

	c. Other recipients of funds
	☐ Yes
	☐ No

	d. Members of the public with disabilities, including impaired vision and hearing
	☐ Yes
	☐ No

	e. Unions or professional organizations that hold
	☐ Yes
	☐ No

	f. Unions or professional organizations that hold collective bargaining or professional agreement with your organization
		
	☐ Yes
	☐ No



5. If the recipient produces their own public information, do photographs and other pictorial displays include and portray positive images of the following engaged in a variety of workplace and skilled training capacities?

	a. women	
	☐ Yes
	☐ No

	b. minorities
	☐ Yes
	☐ No

	c. individuals with disabilities
	☐ Yes
	☐ No

	d. persons of varying age groups
	☐ Yes
	☐ No




6. Has the recipient communicated the requirement not to discriminate on the basis of disability and the obligation to provide reasonable accommodations to its sub-recipients?
☐Yes		☐No

7. Has the recipient ensured that communications with individuals with disabilities are equally as effective as communications with non-disabled individuals? 
☐Yes		☐No

Is the Equal Opportunity Notice provided in alternative formats for individuals with visual impairments?  ☐Yes		☐No


8. Identify any positive practices that the WDB is demonstrating in this element.

[bookmark: _Toc515883032]Element 3: Assurance

1. Do contracts contain the approved equal opportunity assurance language appropriate to WIOA Programs?

" As a condition of receiving Federal financial assistance from the local [WDB] through the Department of Labor under Title I of WIOA, Department of Workforce Development, Division of Employment and Training, the [Name of the Subrecipient, Employer, or Worksite Entity] assures that it will comply with the nondiscrimination and equal opportunity provisions of the following laws and will remain in compliance for the duration of the agreement/contract of federal financial assistance.  The WIOA prohibits discrimination against all individuals in the United States on the basis of race, color, religion, sex (including pregnancy, childbirth, and related medical conditions, sex stereotyping, transgender status, and gender identity), national origin (including Limited English Proficiency), age, disability, or political affiliation or belief, or, against any beneficiary of, applicant to, or participant in programs financially assisted under Title I of the WIOA, on the basis of the individual's citizenship status or participation in any WIOA Title I-financially assisted program or activity;

a. Title VI of the Civil Rights Act of 1964, as amended, which prohibits discrimination on the basis of race, color and national origin;
b. Section 504 of the Rehabilitation Act of 1973, as amended which prohibits discrimination against qualified individuals with disabilities; 
c. The Age Discrimination Act of 1975, as amended, which prohibits discrimination on the basis of age; and 
d. Title IX of the Education Amendments of 1972, as amended, which prohibits The 
[Name of Employer or Worksite Entity] also assures that, as a recipient of WIOA Title I-financial assistance, it will comply with 29 CFR part §38 and all other regulations implementing the laws listed above. This assurance applies to the [Name of Employer or Worksite Entity's] operation of the WIOA Title I-financially assisted program or activity, and to all agreements [Name of Employer or Worksite Entity] makes to carry out the WIOA Title I-financial assisted program or activity. The grant applicant understands that the United States has the right to seek judicial enforcement of this assurance."
 ☐ Yes   ☐ No

2. Is the sub-contractor or service provider aware of the EO assurances requirements in the contract or agreement?
☐Yes   ☐ No

3. Are there compliant equal opportunity and nondiscrimination policies in place for employees?

4. Identify any positive practices that the WDB is demonstrating in this element.

[bookmark: _Toc515883033]Element 4: Universal Access

1. Has the WDB conducted an appropriate analysis of the WDB's LEP population?

☐Yes	☐No

If no, explain why it's not appropriate or cite the reason why it was not completed. 

Based on the data, what are the Significant LEP populations in this WDA?
2. Has the WDB developed an LEP Plan for the one-stop development system? ☐Yes	☐No

If no, when will the LEP be developed?


3. Has the recipient taken reasonable steps to ensure language services, translation of vital documents and vital information is systematically provided to LEP individuals?

☐Yes	☐No

If no, explain why it's not adequate or site the reason it was not completed.


4. Is the recipient routinely providing information in the languages of significant LEP language groups in the WDA?

☐Yes	☐No

If no, when will it begin to provide information in the languages of significant LEP language groups?


5. Does the recipient provide vital documents and information to persons with disabilities in alternate formats for:

a. visually impaired people?		☐Yes		☐No		☐Sometimes
b. deaf and hard of hearing people? 	☐Yes		☐No		☐Sometimes
c. Significant LEP populations based on	☐Yes		☐No		☐Sometimes
		the recipient's LEP population analysis?

If no or sometimes, when will it begin to provide information in appropriate alternate formats?


6. Do sub-recipients provide programmatic and architectural accessibility for individuals with disabilities?

☐Yes		☐No		☐Some

If no or some, when will they begin to provide programmatic and architectural accessibility for individuals with disabilities or submit a transition plan?


7. Has the recipient developed outreach plans, strategies, and activities have been identified for;

	a. People of Color
	☐	☐
	b. Ethnic groups in the WDA
	☐	☐
	c. Different genders
	☐	☐
	d. Individuals with disabilities
	☐	☐
	e. Individuals in different age groups	
	☐	☐


8. Identify any positive practices that the WDB is demonstrating in this element.

[bookmark: _Toc515883034]Element 5: Compliance with Section 504 of the Rehabilitation Act of 1973 & The American with Disability Act of 1990

1. Did the local Workforce Development Board conducted a Physical Accessibility review to determine ongoing compliance with access to physical facilities with applicable federal accessible design standards, such as the ADA Standards for Accessible Design (1991 or 2010) or the Uniform Federal Accessibility Standards (UFAS)?

☐Yes		☐No

Which accessible design standards were used? Click or tap here to enter text.


When were the surveys conducted of each facility? Click or tap here to enter text. 

2. Section of 504 requires recipients/subrecipients to provide "programmatic accessibility" including reasonable accommodations.  Has the EO Officer completed a review of all policies, procedures, including information technology to ensure accessibility?

 ☐ Yes		☐No

When was it completed?  Click or tap here to enter text. 

3. Has the EO completed the following self-assessments or checklist:

	Standards and Specifications
	Yes
	No 
	N/A
	Date Completed

	ADA Accessible Design Standards: (1991 or 2010)
	☐	☐	☐	Click or tap here to enter text.
	Priority 1 Approach and Entrances
	☐	☐	☐	Click or tap here to enter text.
	Priority 2 Access to Goods and Services
	☐	☐	☐	Click or tap here to enter text.
	Priority 3 Toilet Rooms
	☐	☐	☐	Click or tap here to enter text.
	Priority 4 Additional Access
	☐	☐	☐	Click or tap here to enter text.
	Uniform Federal Accessibility Standards
	☐	☐	☐	Click or tap here to enter text.
	WIOA Section 188 Checklist
	☐	☐	☐	Click or tap here to enter text.
	Programmatic Accessibility
	☐	☐	☐	Click or tap here to enter text.
	a. Functional performance Criteria for Web-based internet Information and Applications and Software Application and Operating systems?
	☐	☐	☐	Click or tap here to enter text.
	b. Information Documentation and Support?
	☐	☐	☐	Click or tap here to enter text.
	c. Self-Contained Closed Products Information Documentation and Support?
	☐	☐	☐	Click or tap here to enter text.
	d. Software applications and operating systems? Information Documentation and Support?
	☐	☐	☐	Click or tap here to enter text.
	e. Video and multimedia products?
	☐	☐	☐	Click or tap here to enter text.
	f. Web-based internet Information and applications
	☐	☐	☐	Click or tap here to enter text.
	g. Telecommunication Products?
	☐	☐	☐	Click or tap here to enter text.
	h. Desktop and portable computers?
	☐	☐	☐	Click or tap here to enter text.
	i. Excel
	☐	☐	☐	Click or tap here to enter text.
	ii. HTML
	☐	☐	☐	Click or tap here to enter text.
	iii. Multimedia files
	☐	☐	☐	Click or tap here to enter text.
	iv. PDF
	☐	☐	☐	Click or tap here to enter text.
	v. Power Point
	☐	☐	☐	Click or tap here to enter text.
	vi. Word
	☐	☐	☐	Click or tap here to enter text.
	i. Web Accessibility Evaluation Tool (WAVE)
	☐	☐	☐	Click or tap here to enter text.


If no for any of the above, when is the next review scheduled to be conducted? 

10. Are contractor and service providers programs, services, activities, and physical sites accessible to individuals with disabilities?
☐Yes   ☐ No

11. If structural changes are needed does the recipient have a transition plan on file?
☐Yes   ☐ No

If no, when will the transition plan be completed?

12. Are public notices and other vital information routinely posted and made available in alternate formats (i.e., audio recording, Braille)
☐Yes  ☐ No

13. Is/are:

a. at least one entrance to the building wheel chair accessible? ☐Yes ☐No
b. there signs indicating the location of the nearest accessible entrance at inaccessible entrances? ☐Yes ☐No
c. the international symbol for accessibility posted at each entrance ☐ Yes ☐No
d. there a TTY/TDD or a suitable alternative available for use my participants and customers. ☐Yes ☐No
e. there signs posted indicating where participants and customers can access the 
TTY/TDD or a suitable alternative. ☐Yes ☐No
f. all required postings displayed in locations accessible to people in wheel chairs or with low vision. ☐Yes ☐No
g. public notices and other vital information routinely posted and made available in alternate formats (i.e., audio recording, Braille). ☐Yes  ☐ No

14. How often are contractor’s facilities monitored to ensure accessibility?

15. Does the recipient have a written reasonable accommodation policy? ☐Yes   ☐ No

16. Does the recipient maintain medical information in separate and secure files? ☐Yes ☐ No

17. Identify any positive practices that the WDB is demonstrating in this element.
[bookmark: _Toc515883035]Element 6: Data and Information Collection and Maintenance

1. Did the EO Officer conduct a statistical analysis of EO data or quantifiable analysis of applicants' and participants' race/ethnicity, sex, age, and disability status by individual program for the most recently completed program year? ☐Yes   ☐ No
2. [bookmark: _Hlk515434107]Did the EO Officer include the Statistical Analysis of Equal Opportunity Data Attachment G Table as part of the Desk Review Survey? ☐Yes   ☐ No

If no, when will the analysis be completed? Click or tap here to enter text.
3. Did the EO Officer complete an LEP population data analysis of the WDA? ☐Yes   ☐ No
If no, when will the analysis be completed? Click or tap here to enter text.
4. Did the EO Officer include the LEP Population Data Analysis Table Attachment E as part of the Desk Review Survey? ☐Yes   ☐ No
If no, when will the analysis be completed? Click or tap here to enter text.
5. Identify any positive practices that the WDB is demonstrating in this element. 
[bookmark: _Toc515883036]Element 7: Primary Recipient's Compliance with Monitoring Subrecipients Civil Rights Compliance Requirements

1. Has the EO Officer conducted monitoring site visits of sub-recipients to confirm compliance with civil rights statutory and regulatory requirements: |_|Yes   |_| No
If no, when will the monitoring visits be conducted?

2. Identify any positive practices that the WDB is demonstrating in this element. 
[bookmark: _Toc515883037]Element 8: Complaint Processing Procedures

1. Does the recipient have written complaint policies and procedures that are compliant with 29 CFR part §38? ☐Yes   ☐ No

2. Does the recipient have a written policy for handling discrimination complaints from contractors regarding participants? ☐Yes   ☐No

3. Are customers and employees provided a copy of the discrimination complaint policy and procedures and/or discrimination complaint form? ☐Yes   ☐No

4. Does the discrimination complaint log for formal discrimination complaints include the following?

	
	Yes
	No

	a. Complainant's name
	☐	☐
	b. Complainant's contact information
	☐	☐
	c. The basis of the complaint
	☐	☐
	d. A brief description of the complaint
	☐	☐
	e. The date the complaint was filed
	☐	☐
	f. The disposition of the complaint
	☐	☐
	g. If the decision was rendered w/in 60 days
	☐	☐
	h. If the decision was appealed to the local WDB
	☐	☐
	i. If the decision was appealed 
	☐	☐
	j. The date the complaint was resolved
	☐	☐


5. Does the recipient:
a. protect the identity of the Complainant or any individual who furnishes information relating to, or assisting in an investigation, to the extent possible, consistent with a fair determination of the issues? ☐Yes   ☐No
b. protect an individual who filed a complaint, opposed a practice prohibited by the nondiscrimination and equal opportunity provisions, or assisted or participated in any manner in an investigation protected from discharge, intimidation, retaliation, threat or coercion? ☐Yes   ☐No

6. Identify any positive practices that the WDB is demonstrating in this element.
[bookmark: _Toc515883038]Element 9: Corrective Action/Sanctions
1. Does the recipient have written procedures for;
a. obtaining voluntary compliance when equal opportunity violations are found?
☐Yes   ☐No
b. Investigating and resolving any EO violations
☐Yes   ☐No

2. Identify any positive practices that the WDB is demonstrating in this element.
Appendix II
Sample Adverse Impact Calculation Sheet
(Source: Wikilinks)



Calculating Adverse Impact
1. 


1
Understand the test. The Equal Employment Opportunity Commission, the Department of Labor, the Department of Justice, and the Office of Personnel Management have all adopted a test known as the "four-fifths rule" to calculate adverse impact. This test compares the rates of selection for lesser-represented classes of individuals against the rate at which the most-represented group is selected. If any lesser-represented group has a selection rate that is less than four-fifths (or 80%) of the selection rate for the most-represented group, this can be used as evidence that discrimination—or adverse impact—is present. 
· So, if 90% of men who apply for a particular position are selected, and women are selected for the same position at a rate lower than 72% (80% of the highest selection rate, 90%), this would be evidence of adverse impact.
2. 


2
Identify the policy or practice at issue. To demonstrate adverse impact, a plaintiff must show that a particular policy or practice on the part of an employer results in a certain amount of discrimination towards a protected group. Therefore, your first step should be to identify the selection requirement that is responsible for the differing rates of selection.
· By way of example, let's use a requirement that, to be a police officer in a particular city, an applicant must be able to lift at least 100 pounds.
3. 


3
Calculate the rate of selection for each group. The next step in calculating adverse impact is to establish the selection rates for each group of individuals. This is done, for each group, by dividing the number of applicants selected for employment by the total number of applicants. These selection rates will then be compared in a later step.
· Returning to our example, let's say 100 men and 100 women applied to be police officers in our hypothetical city. 80 men and 60 women were selected for the position.
· So, the selection rate for men would be 80% (80/100) and the selection rate for women would be 60% (60/100).
4. 


4
Note which group has the highest selection rate. The next step in this process is to determine which group has the highest selection rate. This rate will be used as the point of comparison on which a determination of adverse impact can be made.
· In our example, men have the highest selection rate for the police-office position, at 80%.
5. 


5
Calculate adverse impact ratios. Once you have calculated the selection rates and determined the group with the highest rate, the next step is to determine the "adverse impact ratio" for each other group, which represents how each group's selection rate compares with the most-represented group's rate of selection. This is done by comparing the selection rate for each group against that of the most-represented group, in which you are basically comparing the rate for the adverse group with the rate for the favored group by dividing the former by the latter. 
· In our example, we would divide the selection rate for women by the selection rate for men (.60/.80) and arrive at an adverse impact ratio for female applicants of 75%.
6. 


6
Determine if adverse impact exists. Once you have calculated the adverse impact ratios for each group, evaluate each adverse impact ratio using the four-fifths rule. This is the simple part. If the adverse impact ratio for a particular group is less than 80%, according to the four-fifths rule this can be used as evidence that the employment policy, practice, or procedure is discriminatory in some way towards that group. 
· Basically, this means that a member of the less-represented group is selected for a position less than 80% of the time a member of the most-represented group is selected for the same position, which many federal agencies consider evidence that discrimination is taking place.
· Returning to our example, the impact ratio for female applicants is 75%, which is less than 80%, meaning that the policy of requiring police officers to be able to lift at least 100 pounds seems to have an adverse impact on female applicants.
· While the four-fifths rule is not controlling in court, it is consistently recognized by courts as a proper factor for courts to consider when determining if adverse impact is present in an employment-discrimination case. 
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