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I
Overview

A.	Initial Knowledge Check

What are the protected classes under WIOA Section 188?

	Will track the classes in the Equal Opportunity is the Law notice: Race, creed, color, religion, sex (including sexual harassment, sexual orientation, sex stereotyping, transgender status, gender identity, pregnancy, childbirth, and related medical conditions), national origin (including limited English proficiency) age, disability, political affiliation or belief, retaliation, citizenship or participation in WIOA programs.



What are examples of issues (adverse actions) in the delivery of services, aid, training, or benefits under WIOA Section 188?

	Denial of access to aid, training, benefits, services, or employment

Denial of application/enrollment for aid, training, benefits, services, employment

Offering segregated or lesser aid, training, benefits, or services

Applying additional criteria to certain applicants or registrants as opposed to other applicants or registrants

Engaging in quid pro quo harassment

Creating, allowing, encouraging, or not effectively stopping a hostile environment that is so severe or pervasive that it impedes a customer’s ability to access, or participate in, your program or activity

Failing to ensure effective communication



Number the correct order of steps of a discrimination complaint investigation:

2	Develop a complaint investigation plan

4	Issue the notice of acceptance

3	Frame the issue

1	Determine jurisdiction

5	Gather evidence

6	Issue the notice of final action

Define each type of complaint:

Individual: The complainant is the person who is aggrieved.

· John comes to you and says, “I’ve been denied training because I am black.”
· Janet and her mother come to you and say, “Janet has been denied entry into the welding apprenticeship program because she is a woman.”
· Attorney Smith files a complaint on behalf of Thomas alleging Thomas was denied access to apply for UI benefits because he is deaf.

Class action (must be accompanied by written consent of individuals): The complainants are similarly situated (e.g., they allege the same adverse action on the same protected class characteristic)

· Multiple “individual” complaints that allege the same adverse action on the same basis (these folks are “similarly-situated”)
· For example, Tina, Julia, Marco, and Roberto allege they could not complete the registration process for orientation because they are limited English proficient.

Third party: Filed by advocacy groups or community-based organizations

· Unless you have one or more “individual” complaints filed by the third party (e.g., a parent filing on behalf of a child, or a legal representative authorized to file on behalf of another individual), you do not use these procedures.
· In response to third party complaints (e.g., a complaint filed by La Raza or the National Disability Rights Network on behalf of their constituents), you will conduct monitoring and/or a compliance assistance review.

Anonymous: The person(s) who filed are unknown. Anonymous complaints would do not meet the jurisdictional requirements under the regulations to accept for an investigation in this process.



What do we do with anonymous complaints? 
	Similar to third party complaints, you may decide to conduct monitoring and/or a compliance review to determine whether there are issues/concerns.



Why is determining jurisdiction important?

	It means that all regulatory requirements are met for us to have authority to conduct an investigation or inquiry of the allegations of discrimination.



What does it mean when jurisdiction is accepted?

	We are going to investigate the allegations to determine whether discrimination occurred.



What does it mean when jurisdiction is rejected?

	One or more of the regulatory requirements are not met, and we will not be conducting an investigation of the matter.



What are “program complaints” and how do they differ from “discrimination complaints”?

	The individual filing a “program complaint” alleges an adverse action on a non-prohibited “basis.”  For example, Jane alleges she received lower unemployment insurance benefits because the formula used to calculate the benefits is too restrictive.

Program complaints don’t allege discrimination on a protected class basis; rather, the individual disagrees with the established essential eligibility requirements of the program, or the like.




What are the burdens of the parties to a discrimination complaint?


	For the vast majority of complaints, the complainant need only demonstrate the prohibited basis of discrimination was a motivating factor for the adverse action, even though other non-discriminatory factors also may have motivated the action.  Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).

Preponderance of the evidence required
· It is 50.1% more likely than not that prohibited discrimination occurred
· If you find the evidence in equipoise (50/50), then there is insufficient evidence to support a finding that discrimination occurred.

The “but-for” standard applies to: 
· Complaints alleging retaliation. The “but-for” standard is more difficult to meet.  University of Texas Southwestern Medical Center v. Nassar, 133 S. Ct. 2517 (2015).
· Age-based workplace discrimination complaints under the Age Discrimination in Employment Act.   Gross v. FBL Financial Services, Inc., 557 U.S. 167 (2009).




What is the standard of proof in discrimination complaints under WIOA Section 188?

___	Beyond a reasonable doubt

___	Clear and convincing

___	Preponderance of the evidence

B.	Discrimination Complaints Policy (sample language)

Identify promising practices and/or concerns:
	The prohibited bases track the regulations, and the Equal Opportunity is the Law notice in part of the process, but the wording is changed slightly in another part—it is best to stay consistent throughout and track the exact wording of the regulations.

Some of the jurisdictional requirements track the regulations, including the 180-day filing period.

Although the contact information for filing the complaint with the EO Officer is provided, it would be better if a telephone and TTY/relay were provided as well as an email address.

This is a “vital” document, so it must include a Babel notice. It also must be made available in alternative formats on request by individuals with disabilities, and the contact information to make such a request should be set forth.

Here, the locality has injected an “Administrative Hearing” process, which can create a barrier and act as a deterrent. This is not in alignment with the regulations, which only requires that the individual file within 180 days of the date of the adverse act and meet the jurisdictional requirements set forth in the regulations in order to have the matter reviewed/investigated/addressed.



DISCRIMINATION AND EQUAL OPPORTUNITY COMPLAINT FILING AND RESOLUTION PROCESS 
This section deals with resolution of complaints alleging discrimination on the basis of race, creed, color, religion, sex (including sexual harassment, sexual orientation, sex stereotyping, transgender status, gender identity, pregnancy, childbirth, and related medical conditions), national origin (including limited English proficiency) age, disability, political affiliation or belief, retaliation, citizenship or participation in WIOA programs. 
The nondiscrimination and equal opportunity provisions found in Section 188 of WIOA and Title 29 CFR Part 38 prohibit discrimination on the grounds of race, color, religion, sex, national origin, age, disability, political affiliation or belief, and for beneficiaries, applicants, and WIOA participants only, citizenship or participation in a WIOA Title I financially assisted program or activity. 
The County of Los Angeles Local Workforce Development Area (County) has assured the U.S. Department of Labor (DOL) and the State of California Employment Development Department (EDD) that no individual or registrant to the County’s WIOA Program will be discriminated against because of race, creed, color, religion, sex (including sexual harassment, sexual orientation, sex stereotyping, transgender status, gender identity, pregnancy, childbirth, and related medical conditions) national origin (including limited English proficiency), age, disability, political affiliation or belief, retaliation, and for beneficiaries, applicants, and WIOA participants only, on the basis of citizenship or participation in a WIOA program or activity. This implies that: 
 No benefits may be denied to a WIOA participant because of race, creed, color, religion, sex (including sexual harassment, sexual orientation, sex stereotyping, transgender status, gender identity, pregnancy, childbirth, and related medical conditions) national origin (including limited English proficiency), age, disability, political affiliation or belief, retaliation, citizenship or participation in a WIOA program or activity, while being registered, interviewed, counseled, assessed, or while working in a work activity or attending class as part of the program; and 
 Each WIOA participant must be provided the same opportunities to use all facilities available in the program as all other participants and 
 Reasonable steps must be taken to ensure that communications with individuals with disabilities are as effective as communications with others. Meaning that, upon request and at no cost to an individual, County of Los Angeles AJCCs are required to provide appropriate auxiliary aids and services to qualified individuals with disabilities. 
Statute of Limitations. A discrimination complaint must be filed within 180 days of the alleged discrimination, either with the County, County grant sub-recipient (AJCC), or with the Department of Labor Civil Rights Center (CRC).
Information to be Included in Complaint. All complaints must be submitted in writing and must be signed, dated, and contain the following information: a) Complainant’s name, address and means of contact; b) Respondent’s information; c) Complainant’s allegation(s) described in sufficient detail to allow the CRC or County EOO staff, as applicable, to determine whether: (1) County or CRC has jurisdiction over the complaint; (2) the complaint was filed timely (i.e. within 180 days of the occurrence); and (3) the complaint has apparent merit (i.e. whether the allegation(s), if true, would violate any of the nondiscrimination and equal opportunity provisions of the WIOA); and d) Signature of the complainant or their authorized representative.
Procedure for Filing Discrimination Complaints with the County. Any person who believes that they or any specific class of individuals has been, or is being subjected to discrimination prohibited by the nondiscrimination and equal opportunity provisions of the WIOA regulations may file a written complaint by using the Discrimination Complaint Form – Local Area, (Attachment II of EDD Directive WSD 17-01 Nondiscrimination and Equal Opportunity Procedures) or a representative may file on their behalf. Both Complainant and Respondent have the right to be represented by an attorney or other individual of their choice. 
Person and Place of Contact. Complaints filed with County should be directly mailed to: County of Los Angeles Workforce Development, Aging, and Community Services 3175 West Sixth Street Los Angeles, CA 90020-1708 Attn: Equal Opportunity Officer. 
Complaints filed with the County will be processed through the Workforce Development, Aging, and Community Services (WDACS). The complainant will be offered Alternative Dispute Resolution (ADR) upon receipt of the complaint, as further described below. WDACS will investigate and prepare a written report that will be sent to the Complainant and the Respondent to attempt to resolve the complaint informally within thirty (30) days of filing of the complaint. WDACS will also provide copies to the State Equal Employment Opportunity Office (EEOO). Alternative Dispute Resolution (ADR). The choice to use Alternative Dispute Resolution (ADR) procedures rests with the Complainant. The preferred form of ADR is mediation.
A party to the agreement reached under ADR may file a complaint with CRC in the event the agreement is breached. In such circumstances, the following rules apply: (1) The non-breaching party may file a complaint with CRC within 30 days of the date on which the non-breaching party learns of the alleged breach; (2) The CRC will evaluate the circumstances to determine whether the agreement has been breached. If the CRC determines that the agreement has been breached, the Complainant may file a complaint with the CRC based upon their original allegation(s), and the CRC will waive the deadline for filing such a complaint. If the parties do not reach an agreement under ADR, the Complainant may request an administrative hearing or file directly with CRC pursuant to Title 29 CFR Sections 38.69 to 38.72.
Administrative Hearing. The request for administrative hearing shall be made within (5) days of the informal resolution meeting. The administrative hearing shall be scheduled before the County EOO within 30 days of filing the request for hearing. A Notice of Final Action shall be issued by the County within 90 days of filing the complaint. The Notice of Final Action shall include notification of the right to file a complaint with the Department of Labor Civil Rights Center (CRC). If the Complainant wishes to file a complaint with CRC, he/she must wait until the County issues a decision or until 90 days have passed since the filing of the original complaint with the County. If after the 90 days noted above, the Complainant continues to be dissatisfied with the resolution of the complaint, the Complainant or their representative may file directly with the CRC within 30 days of the date that the Complainant received the Notice of Final Action from the County. In the event that the Complainant has not received the Notice of Final Action within 90 days of filing, the Complainant may file the complaint with the CRC. Specifically, the complaint must be filed with the CRC within 120 days of the date of which the complaint was filed with the County. The County shall notify the Complainant in writing immediately upon determining that it does not have jurisdiction over the complaint that alleges a violation of the nondiscrimination and equal opportunity provisions of WIOA. The Notice of Lack of Jurisdiction shall include the basis for such determination, as well as, a statement of the Complainant’s right to file a written complaint with CRC within thirty (30) days of receipt of the Notice.

I
Jurisdiction Determinations
A.	Jurisdiction Checklist
Failure of the Complainant to establish any one of the following items, after an opportunity to supplement his/her complaint, shall result in a notification of “no jurisdiction” to the Complainant.
 
_____		The complaint is in writing

_____		The Complainant’s name and contact information is provided
               
_____		The complaint is signed by the Complainant or authorized representative

              	Does the Complainant have an authorized representative?  ____ yes    ____ no
              
_____		The Respondent is identified
Name:  _________________________________________
               
_____		The Respondent is a “recipient”[footnoteRef:1] [1: In determining jurisdiction, the regulations define “recipient” very broadly as follows:

Recipient means entity to which financial assistance under Title I of WIOA is extended, directly from the Department or through the Governor or another recipient (including any successor, assignee, or transferee of a recipient). . . . In instances in which a Governor operates a program or activity, either directly or through a State agency, using discretionary funds apportioned to the Governor under WIOA Title I (rather than disbursing the funds to another recipient), the Governor is also a recipient. In addition, for purposes of this part, one-stop partners, as defined in section 121(b) of WIOA, are treated as “recipients,” and are subject to the nondiscrimination and equal opportunity requirements of this part, to the extent that they participate in the one-stop delivery system. “Recipient” includes, but is not limited to:
(1) State-level agencies that administer, or are financed in whole or in part with, WIOA Title I funds;
(2) State Workforce Agencies;
(3) State and Local Workforce Development Boards;
(4) LWDA grant recipients;
(5) One-stop operators;
(6) Service providers, including eligible training providers;
(7) On-the-Job Training (OJT) employers;
(8) Job Corps contractors and center operators;
(9) Job Corps national training contractors;
(10) Outreach and admissions agencies, including Job Corps contractors that perform these functions;
(11) Placement agencies, including Job Corps contractors that perform these functions;
(12) Other National Program recipients.

Recipients include “one-stop partners” as defined at Section 121(b) of WIOA, but the “ultimate beneficiary” of a WIOA Title I program or activity is not a “recipient.” 29 C.F.R. § 38.4(zz).
] 

Explain source of federal funding or other qualifying source (e.g., operates WIOA Title I programs or services): ______________________________________. Documentation supporting “recipient” status:  ____ yes   ____ no

___	There is a relationship between the CP and Respondent. Nature of the relationship:  
___ applicant
___ enrollee
___  seeking to apply/enroll/bid
___  bidder
___  other (describe)

_____	The complaint alleges a covered “basis” of discrimination? What is the covered “basis”?   
________________________________________________________________________

_____	The complaint has “apparent merit” (e.g., the Complainant alleges that Respondent took an “adverse action” against the Complainant due to a prohibited “basis” of discrimination). Brief statement of alleged “adverse action” or “issue”: ______________________________________
        
____	The complaint is timely filed
	Date complaint filed:   _____________________________________________________ 
Date of alleged adverse action:  ______________________________________________
  
The regulations require that a complaint be filed (received) within 180 days of the date of the alleged adverse action. Reviewing the complaint to determine whether it is timely shall be the last step.  It would be an inefficient use of administrative resources expended by the Complainant and the U.S. Department of Labor’s Civil Rights Center to engage in a waiver proceeding, if the complaint does not satisfy each and every one of the other jurisdictional requirements.

Also, the EO Officer shall not accept “premature” complaints.  These are complaints where the administrative remedies have not been exhausted.  One example involves Unemployment Insurance (UI) benefits.  Once the Complainant applies for UI benefits, the claim initially may be denied.  The Complainant must follow the UI procedures for challenging the denial and, only if the Complainant is dissatisfied with the final UI decision may s/he pursue a discrimination complaint.



B. 	Practical Exercise: Applying the Checklist

SENT VIA FACSIMILE
October 1, 2021
Equal Opportunity Officer
Unemployment Insurance Office
Utopia, State 00000
 
To Whom It May Concern:
I was laid off from my manufacturing job at Widget Company on June 18, 2021.  I was told that it was due to a downturn in the economy, but only us Hispanics were let go.  
Then, adding insult to injury, I wanted to apply for unemployment insurance at the Unemployment Insurance Office, but the counselor that I met with told me, “A light skinned person” like me should have no problem finding a job and that unemployment insurance benefits were really meant for people who needed them. Although the counselor let me submit my application, he let me know that he “doubted” whether I would meet the requirements for the program. My application was ultimately denied.
It is illegal for you to discriminate against me like this.  I want my benefits now and I want immediate assistance preparing a resume and finding other employment.  Also, Widget Company’s employment practices should be investigated.

Sincerely,
/s/
Shawn Doe
PO Box 11111
Utopia, State 00000




What type of complaint has been filed?

                                           
____	Class action
____	Third party

Technical requirements:  

A. 	Is the complaint, which was sent via facsimile, in writing?  ___ yes  __no
Is an e-mail in compliance with the requirements?  ___ yes   ___no  
Is a telephone call in compliance with the requirements?  ___ yes ___ no

B.  	Is the complaint signed?  ___ yes ___no
What about a complaint sent via e-mail?  ___ yes  __ no Depends on whether the complaint is (1) signed/scanned/uploaded to the email, or (2) is digitally signed and you are able to accept a digital signature, or (3) your Governor’s Nondiscrimination Plan allows you to accept an email from the complainant as a “signed” complaint.
What about a complaint received by telephone call?  ___ yes  __ no

C.  	Did the complainant provide sufficient contact information?  ___ yes ___no
  	Additional useful information?  Telephone number, email

D.  	Respondent(s) identified?  ___ yes ___no
Name the Respondent(s):  Widget Company, UI Office

This completes the “technical requirements.”  Now, we must determine whether the “substantive” requirements are met.
 
Substantive requirements:  

A.  	Is Respondent a “recipient”?
(A “recipient” for our purposes is an entity or organization that receives financial assistance, directly or indirectly, from the United States government.)

Unemployment Insurance Office  __ yes  ___ no 
Widget Company  __ yes  ___ no  For purposes here, we have found that Widget Company is unrelated to your programs and activities (e.g., you do not refer customers there for OJT or apprenticeship programs).



B.	Does the complaint have “apparent merit”?  
(“apparent merit” means that the complainant alleges that s/he is a member of a protected class (“basis”) and the named Respondent took an adverse action (“issue”) against the complainant on the basis alleged)[footnoteRef:2] [2:  IMPORTANT:  At this stage, we are not concerned with whether the complainant’s allegations are true; rather, looking only at the four corners of her complaint, we are concerned with whether she sets forth enough information to provide “apparent merit” to support jurisdiction to conduct the investigation.  The investigation will reveal whether the allegations are true.
] 


Unemployment Insurance Office  __ yes  ___ no 
Widget Company  __ yes  ___ no  

C.	What is the “basis” of the complaint?
(“basis” means membership in a protected class such as race, color, national origin)

Unemployment Insurance Office 	color
Widget Company  			race/ethnicity (Hispanic)
	 
D.	What is the “issue/adverse action” allegedly taken against the complainant by the Respondent?

Unemployment Insurance Office 	denial of application for UI benefits
Widget Company  			was laid off

E.  	Is the complaint timely?
(A timely complaint must be filed within 180 days of the date of the alleged act of discrimination.)

Unemployment Insurance Office ___ yes ___no  Why?  We need the date of the application for UI benefits was finally denied, but we know he applied prior to the date of the complaint (October 1, 2021), and after he was laid off (June 18, 2021), which is less than 180 days.
Widget Company ___ yes ___ no   Why? He was laid off on June 18, 2021, and the complaint was filed on October 1, 2021, which is less than 180 days.

This completes the “substantive” requirements for the complaint.

Final inquiry: Do we have jurisdiction to investigate:

Widget Company? 	___ yes   ___ no (not a “recipient”)  
Unemployment Insurance Office? 	___ yes   ___ no


C.	Required Notices
BABEL NOTICE (29 C.F.R. § 38.9(g)(3)): 
This document contains vital information. If English is not your preferred language, contact [insert EO Officer’s name and contact information] to obtain translation and/or interpretation services for the content of this document.

NOTICE OF RIGHT TO AUXILIARY AIDS AND SERVICES: Auxiliary aids and services shall be provided on request by individuals with disabilities. To request auxiliary aids or services, contact [insert EO Officer’s name and contact information].

NOTICE OF RIGHT TO FILE COMPLAINT:  If you are dissatisfied with this Notice of Final Action, you may file a complaint with the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC  20210.  The complaint must be filed within 30 days of the date on which you received this Notice of Final Action. 

NOTICE OF RIGHT TO REQUEST WAIVER:  Your complaint has been found untimely because it was not filed within 180 days of the alleged act of discrimination.  However, you may request a waiver of the 180 day time limit for filing a complaint by demonstrating “good cause.”  Any request for waiver must be submitted in writing to the Director of the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC  20210.  The Director of the Civil Rights Center has the sole discretion to grant or deny a request for waiver.  

NOTICE OF COMPLAINANT’S RIGHTS:  You are notified that, if a Notice of Final Action has not been issued by this agency within 90 days of the date on which your complaint was filed, then you (or your authorized representative) may file a complaint with the Director of the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC 20210.  The complaint must be filed with the Director within 30 days of the date you receive a Notice of Final Action in this matter, or within 30 days of the expiration of the above-stated 90 day period (i.e., 120 days of the date of the complaint you filed in this matter), whichever is earlier.




II
Complaint Investigation Plan

Example of Disparate Treatment Complaint Investigation Plan

Complainant:	

Respondent:	

Date of alleged act of discrimination:  
Date written complaint filed:	
Acceptance letter issued on:  
Interrogatories to the Complainant and Respondent issued:  
Due date for responses:  

Issue(s):  
Basis:  
Legal Theory:  

Burdens of the parties:  		
To demonstrate a prima facie case of discrimination in the denial of federally-funded services, benefits, training, aid, or jobs, the Complainant must demonstrate: (1) s/he is a member of a protected class (e.g., gender, age, disability, national origin); (2) s/he sought to apply, or applied, for services, aid, training, benefits, or job; and (3) Respondent denied the Complainant access to apply, or denied the Complainant’s application for services, aid, training, benefits, or job.  The burden then shifts to Respondent to articulate legitimate, nondiscriminatory reasons for denial of the Complainant’s application (e.g., the Complainant was not qualified for the job, or did not meet the essential eligibility requirements for the services, aid, training, or benefits).  Finally, the burden shifts back to the Complainant to establish that Respondent’s proffered reasons are pretextual and that the actual reason for the adverse action stemmed from discrimination on a prohibited basis.

Elements of proof                   Information on file       Information needed     Sources
	The Complainant is a member of a protected class (e.g., gender, age, disability)

The Complainant sought to apply, or applied, for services, aid, training, benefits, or job

The Complainant met the essential eligibility requirements for the services, aid, training, benefits, or met the bona fide occupational requirements for the job

Respondent denied the Complainant’s access to apply, or application, for services, aid, training, benefits, or job

[bookmark: _Hlk83923075]Denial of the Complainant’s access to apply, or application, for services, aid, training, benefits, or job stemmed from discrimination on a prohibited basis (e.g., Respondent did not demonstrate legitimate, nondiscriminatory reasons for its conduct, or proffered reasons were pretextual).
	


	
	





III 
Framing the Issue

A.	Formulas
[image: ]
[image: ]

B.	Practical Exercises

1.  Your center currently offers computer literacy training on Fridays. On October 1, 2021, due to her religious beliefs, a customer asks that one of the sessions be offered another day of the week as she attends religious services on Fridays. The EO Officer denied the request on October 10, 2021, and the customer filed a complaint.

	
Basis

	
Issue
	
Legal Theory

	religion
	Denial of request for schedule modification (e.g., to hold a computer literacy training on a day other than Friday)
	Religious modification



	
Frame the issue of the investigation for the parties


	Whether, on October 10, 2021, the Complainant was denied reasonable modification by Respondent to modify its schedule for offering computer literacy training (i.e., to schedule a session on a day of the week other than Friday) based on Complainant’s religion.



2.  On October 1, 2021, a noose with a stuffed monkey is found hanging from the training room of a welding apprenticeship program. Two black students in the class complained to the Director of the service provider in the previous month regarding racist statements made by other participants in the apprenticeship program, but the Director said, “I know those are not nice things to say, but you’ll need tougher skin than this in the real world.” In this instance, the black students tell the class instructor that the display is highly-offensive. The instructor responds, “It was a harmless prank. Let’s just take it down. No need to overreact.” A complaint is filed by the two students on October 15, 2021.  
	
Basis

	
Issue
	
Legal Theory

	Race or color (go with how the Complainants’ self-identify)
	Race- or color-based hostile environment in a WIOA program or activity (i.e., noose with a stuffed monkey in it and racial slurs)
	Disparate treatment (hostile environment)



	
Frame the issue of the investigation for the parties


	Whether, as of October 15, 2021, Complainants suffered race- or color-based hostile environment (i.e., noose with a stuffed monkey hanging from the ceiling of Respondent’s training room and prior racial slurs) by Respondent in Respondent’s welding apprenticeship program.



3.  Cecilia files a complaint on October 1, 2021, stating she arrived at your Center to attend an orientation session on July 30, 2021, but her requested accommodations (captioning) were not provided. She further alleges her June 15, 2021, application for a computer coding training program was denied on September 10, 2021, because she is 32 years old and much younger applicants were admitted.

	
Basis

	
Issue
	
Legal Theory

	disability

age
	Denial of requested communication (captioning)
Denial of application for computer coding training program
	Reasonable accommodation

Disparate treatment



	
Frame the issue of the investigation for the parties


	Whether, on July 30, 2021, the Complainant was denied a reasonable accommodation by Respondent to provide effective communication requested by Complainant (i.e., captioning services) during Respondent’s orientation session.
Whether, on September 10, 2021, the Complainant’s June 15, 2021, application for a computer coding training program was denied by Respondent based on Complainant’s age (i.e., 32 years).



NOTE: In order to accept a “reasonable accommodation” complaint for investigation, the Complainant is not required to use specific words or language (e.g., accommodation). The Complainant is required, however, to allege that she made an accommodation request. During the course of the investigation, you would look into the specifics of how, when, and to whom the request was made as well as how the Respondent handled any request received.
4.  An Asian customer comes to your One-Stop on October 2, 2021, and requests assistance with a job referral to an entry-level position at a local manufacturing company. The job referral counselor made a comment that Asians tend to be overqualified for entry-level positions, and they typically have more job opportunities available to them.  The customer was not referred for the job, and a complaint is filed with you on October 10, 2021. 

	
Basis

	
Issue
	
Legal Theory

	race
	Denial of referral to an entry level position at a local manufacturing company
	Disparate treatment (unless this counselor has a policy of non-referral, then can rise to disparate impact)



	
Frame the issue of the investigation for the parties


	Whether, as of October 10, 2021, the Complainant’s October 2, 2021, request for a job referral to an entry-level position at a local manufacturing company was denied by Respondent based on the Complainant’s race (i.e., Asian).



Note: We don’t know the date of the denial, but we do know she filed her complaint within 180 days of her visit to the One-Stop to request the referral.

5.  A 38-year-old mother of two children applies for a welding apprenticeship program to become a certified welder on June 10, 2021. During the selection process, one of the program officials asked, “Why are you interested in this type of apprenticeship program—do you realize it requires a lot of physical strength?” She further recalls the program official said, “You are a little older than the men we usually have in the program.” Ultimately, she was not selected for the program and files a complaint on August 5, 2021, alleging that comments made by the program official during the selection process were the cause of denial of her enrollment application.

	
Basis

	
Issue
	
Legal Theory

	Age, gender
	Denial of application for apprenticeship program
	Disparate treatment



	
Frame the issue of the investigation for the parties


	Whether, as of August 5, 2021, the Complainant’s June 10, 2021, application for a welding apprenticeship program was denied by the Respondent based on Complainant’s age (38 years old) and gender (female).





IV
The Notice of Acceptance

[date]

[to both the Complainant and Respondent]

Dear Mr./Ms. _________________:

The parties are notified that I have accepted a complaint of discrimination filed by (name of Complainant), the Complainant, against (name of Respondent(s)/Recipient(s)) (Respondent).  The complaint of discrimination at issue is dated (insert date of receipt of complaint).  

I
Authority

I have authority to investigate and determine complaints of discrimination arising under the following statutes and their implementing regulations:  (1) Title VI of the Civil Rights Act of 1964, as amended; (2) Section 504 of the Rehabilitation Act of 1973, as amended; (3) Section 188 of the Workforce Innovation and Opportunity Act of 2014 (WIOA); (4) Title II of the Americans with Disabilities Act (ADA) and the Americans With Disabilities Amendments Act (ADAAA); (5) Title IX of the Education Amendments of 1972, as amended; and (6) the Age Discrimination Act of 1975.   

These statutes bar discrimination on the “basis” of race, color, national origin, religion, age, sex, disability, citizenship, political affiliation or belief, and/or status as a WIOA participant in programs funded, in part or in whole, by the U.S. Department of Labor.

In order to have authority to investigate this complaint, it must comply with the following basic federal requirements.  Upon review of the complaint, I find that all the basic federal requirements are met with regard to allegations against Respondent.  

II
Issues accepted for investigation

I will conduct an investigation of the following issue and render a final determination on the merits of the issue:

[statement of issue accepted for investigation]

III
Interrogatories and document production requests

Questions, also known as interrogatories, have been attached for each party to complete.  The deadline for submission of your responses is (insert due date for responses).  The Complainant is advised that a failure to respond to interrogatories directed to you may result in the dismissal of your complaint of discrimination.  The Respondent is advised that a failure to respond to interrogatories directed to you may result in a finding of discrimination.

Each party may also submit a position statement.  Position statements from each party is due on or before (insert due date for position statement), with a copy to be served on the opposing party on the same date.  If the Respondent submits a position statement, then the Complainant shall be afforded the opportunity to submit a response.  The Complainant’s response (also known as a rebuttal) must be submitted to the undersigned on or before (insert due date for rebuttal). 

Our office will conduct interviews of both parties either in-person or by mail, electronic mail, or telephone and may also interview any identified witnesses.  

IV
Right to representation

Please be advised that, pursuant to 29 C.F.R. § 38.71, “[b]oth the complainant and respondent have the right to be represented by an attorney or other individual of their choice.”  29 C.F.R. § 38.71.  Securing representation for this complaint process is not required, but is permitted.  

V
Opportunity for mediation

You are notified that, pursuant to 29 C.F.R. § 38.85, you may choose to participate in alternative dispute resolution, (i.e., mediate this discrimination complaint).  The mediation process is voluntary and both parties must consent before the mediation process will proceed.  If you would like to try mediation of this complaint, you should submit a request in writing to the undersigned investigator. Mediation is facilitated by a third-party neutral, not the undersigned. If you elect mediation, this agency will continue to investigate and process the complaint during the mediation process. If the complaint is not resolved through mediation, then the undersigned will issue a Notice of Final Action resolving the issues.


If you have any questions, or need clarification, please feel free to contact me.

Respectfully,
/s/
[name and title of investigator]

NOTICE OF COMPLAINANT’S RIGHTS:  You are notified that, if a Notice of Final Action has not been issued by this agency within 90 days of the date on which your complaint was filed, then you (or your authorized representative) may file a complaint with the Director of the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC 20210.  The complaint must be filed with the Director within 30 days of the date you receive a Notice of Final Action in this matter, or within 30 days of the expiration of the above-stated 90 day period (i.e., 120 days of the date of the complaint you filed in this matter), whichever is earlier.

ACCOMMODATION REQUESTS 
Auxiliary aids and services are available upon request, at no cost, to individuals with disabilities. To request accommodations, contact [insert EO Officer’s name and contact information].

BABEL NOTICE (29 C.F.R. § 38.9(g)(3)): 
This document contains vital information. If English is not your preferred language, contact [insert EO Officer’s name and contact information] to obtain translation and/or interpretation services for the content of this document. 





V
The Final Determination

[name and address of Complainant]
	Complainant

[name and address of Complainant’s representative,
if appropriate]

v. 							Complaint No. __________


[name and address of Respondent]
	Respondent

[name and address of Respondent’s representative,
if appropriate]

and

[name and address of sub-recipient, if appropriate]
        Respondent.
I
Jurisdiction

	I accepted, and have investigated, a complaint of discrimination filed by (insert name of Complainant), the Complainant, against (insert name of Respondent/Recipient), the Respondent, under Section 188 of the Workforce Innovation and Opportunity Act (WIOA) and other applicable federal civil rights laws.  The Complainant alleges that the Respondent discriminated against the Complainant on the basis of (insert the protected class) in violation of WIOA Section 188.

	The complaint is timely filed and all other jurisdictional requirements are met.  I have jurisdiction to decide this matter.

II
Issues accepted

          The following issue was accepted for investigation by “Notice of Acceptance” dated (insert date of issuance of Notice of Acceptance) and is the subject of this “Notice of Final Action”:

[State the issue exactly as it is stated in the “Notice of Acceptance.”  Do not modify or change the issue.]


III
Facts not in dispute

        The parties agree to the following facts pertinent to this complaint investigation:

1.

2.
IV
Findings of fact

	Based on documentation and statements submitted by the Complainant and the Respondent, I make the following findings of fact:

[Number each relevant finding of fact separately.  It may be best to organize the facts by date-chronology.]

1.  

2. 
V
Analysis

[For each issue listed in Part II of this determination, list each element of proof separately and make a finding whether the Complainant has/has not established that element.  Below are generic elements of proof for a disparate treatment complaint that would be tailored for specific complaint involving disparate treatment before you.  If you have a complaint involving reasonable accommodation or reasonable modification, you will list each element of proof separately; the elements of proof are listed on your complaint investigation plans.]
 
1.    Is the Complainant a member of a protected class?

2.    Does the Complainant meet the bona fide occupational requirements for the job, or the essential eligibility requirements for the service, benefit, aid, or training at issue?


3.  Was the Complainant’s access to apply, or was the Complainant’s application, for the service, benefit, aid, training or job denied?

4.    Was the denial of access to apply, or denial of the application, because of the Complainant’s protected class characteristics (e.g., Respondent did not demonstrate legitimate, nondiscriminatory reasons for its conduct, or proffered reasons were pretextual)?


VI
Conclusion

With regard to the issue accepted for this complaint investigation, and based on the foregoing findings of fact, it is concluded that: 

[Render a separate conclusion for each issue accepted for investigation.]

        This determination is the final decision of the (name of investigating entity), and concludes our processing of this matter.
VII
Remedies and corrective actions

[If you find that discrimination has occurred, then set forth the remedies, sanctions, and/or corrective actions here.]
	
Because I find discrimination occurred, Respondent is directed to take the following corrective actions:

1.
2.
Respondent’s failure to achieve compliance with this Notice of Final Action on or before (insert date for compliance) shall constitute a finding that voluntary compliance cannot be achieved, and may result in sanctions applied against the Respondent.

VIII
Notice of right to file with Civil Rights Center

If you are dissatisfied with this Notice of Final Action, you may file a complaint with the Civil Rights Center, U.S. Department of Labor, 200 Constitution Avenue, NW, Washington, DC  20210.  The complaint must be filed within 30 days of the date on which you received this Notice of Final Action. 

/s/
[name and title of investigator and date]


BABEL NOTICE (29 C.F.R. § 38.9(g)(3)): 
This document contains vital information. If English is not your preferred language, contact [insert EO Officer’s name and contact information] to obtain translation and/or interpretation services for the content of this document.

ACCOMMODATION REQUESTS 
Auxiliary aids and services are available upon request, at no cost, to individuals with disabilities. To request accommodations, contact [insert EO Officer’s name and contact information].
B.	Making Credibility Determinations: Rules to Apply

√	Burdens of the parties.  Complainant carries the burden of persuading you discrimination occurred by a preponderance of the evidence; that is, it is more likely than not that discrimination occurred—50.1% persuaded that discrimination occurred.  Rarely do you have the “smoking gun,” i.e., an eye witness to the event.  Usually, you will rely on “circumstantial” evidence.  Keep in mind, you are coming in at the tail-end of things; you will be working your way back in time. 

√	Totality of the circumstances.  You’ll look at the totality of circumstances to make a determination regarding whether discrimination occurred.  Probative value is not assessed based on one factor alone. 

√	Single statement.  Discrimination can be established based on the complainant’s statements, if you find the statements sufficiently credible. 

√	Credibility.  Credibility is assessed based on whether a position is:  (1) reasoned, and (2) documented.  

√	Reasoned.  A party’s or witness’ version of events is well-reasoned if it is internally consistent (there is consistency within the four corners of a single statement), and there is consistency across statements by the party or witness.   A version of events that is inherently implausible (irrational or incoherent) would be accorded less probative value.

√	Documented.  A party’s or witness’ version of events is documented if there are other “indicators” in support of the version, which would corroborate a party’s statements.  Sources of information for these “indicators” include the following:
●	The sound of crickets.  If you would expect to see some documentation somewhere, but you hear “crickets,” this can affect the probative value of a party’s statement.
●	False or inconsistent statements.  If a party provides a false statement, or inconsistent statements, and the statements relate to important facts that are central to the investigation, then this may adversely affect the probative value of a party’s statement. 
●	Delay in reporting.  Delay in reporting may be a factor to consider.  Delay could be due to fear (such as fear of retaliation), or it could be because the alleged target has improper motive for filing the complaint.
●	Lack of detail, vagueness, evasiveness.  Lack of detail, or vagueness, in the recollection of an event, or series of events, or evasive answers to your questions may render a party’s statement less probative.
●	Written notes/statements prepared at the time of the event.  Ask a party to produce any written documents developed by the party at the time of the event, such as diary entries, electronic or paper calendar entries, receipts/bills/invoices demonstrating the person was at a certain location at a certain time, texts, phone bills, and social media postings to name a few.
●	Changes in conduct.  Look for changes in conduct before, during, and after an event—differences in interactions with others, absences, attendance, grades, tardiness, avoiding certain people/places, discipline, participation.
●	Cameras, security personnel, sign-in, registers.  Look for security-related evidence in the form of video, security witnesses, sign-in forms, registers, and the like from the time of the incident.
●	History of allegations.  History of allegations made against a particular perpetrator; history of allegations being made by the target. 
●	Relationship between the parties.  What is the relationship?  Is there an imbalance of power in the relationship?  How long has the relationship existed?  How has the relationship appeared before, during, and after the event?
●	The community environment.  How widely publicized are your nondiscrimination policies and procedures?  Do staff and members of the public feel comfortable coming to you?  Are you educating the community to respect diversity of appearance, background, and thought? 

√	Evidence is in equipoise.  For whatever reason, you accord equal weight to each party’s version of event.  If it is truly 50/50, then the Complainant has not sustained his/her burden of persuading you that discrimination occurred.



C.	Practical Exercises: Weighing the Evidence

Note: Reasonable minds can differ. Even federal, state, and local judges can disagree in cases involving the same exact facts and law (e.g., the United States Supreme Court rarely issues a unanimous opinion). 

A finding of fact is not “he said, she said.” It is “he said, she said, and I find because . . ..” Make sure the reader understands how you came to a particular finding of fact by providing supporting rationale. These are examples of how one EO Officer may handle fact-finding. 

	1.  Complainant Shawn Doe states that Respondent’s counselor told her that she was denied entry into the training program because of the costs associated with providing a Turkish language interpreter during classes and translating written training materials; Complainant is limited English proficient, and her preferred language is Turkish. Respondent’s counselor agrees that he had concerns about the costs and could not justify entry into the program. There were no witnesses, and no other was information provided on this issue from either party. You find both parties credible.

	Finding of fact: 
It is undisputed that Respondent told the Complainant that she was denied entry into the training program over concerns about the costs of providing interpretation and translation services for Complainant, who is limited English proficient. (undisputed fact)



	2.  Complainant Shawn Doe states that Respondent’s counselor told her that she was denied entry into the training program because of the costs associated with providing a Turkish language interpreter during classes and translating written training materials; Complainant is limited English proficient, and her preferred language is Turkish. Respondent’s counselor denies that he ever said this to the Complainant. There were no witnesses and no other information was provided on this issue from either party. You find both parties credible.

	Finding of fact: 
Complainant states that Respondent told her she was denied entry into a training program because of costs associated with providing oral interpretation and written translation services in her preferred language of Turkish. Respondent states he did not make such statements to the Complainant. Complainant carries the burden of establishing this fact by a preponderance of the evidence (i.e., it is more likely than not that the statement was made). I find both parties credible, and there is no other evidence on this issue. As a result, I find the evidence is in equipoise and Complainant has not established that the Respondent made the statement by a preponderance of the evidence. (disputed fact; evidence in equipoise)

	3.  Complainant Shawn Doe states that Respondent’s counselor told her that she was denied entry into the training program because of the costs associated with providing a Turkish language interpreter during classes and translating written training materials; Complainant is limited English proficient, and her preferred language is Turkish. The Respondent’s counselor said he did not recall making that statement. There were no witnesses and no other was information provided on this issue from either party. You find both parties credible.

	Finding of fact: 
Complainant states that Respondent told her she was denied entry into a training program because of costs associated with providing oral interpretation and written translation services in her preferred language of Turkish. Respondent states he does not recall making the statement. There is no other evidence on this issue. Complainant carries the burden of establishing this fact by a preponderance of the evidence (i.e., it is more likely than not that the statement was made). Complainant is credible, and I give more weight to Complainant’s specific assertion over Respondent’s general lack of recollection of the event. As a result, I find that Respondent told Complainant that she was denied entry into the training program because of the costs associated with providing language services. (disputed fact; one party lacks recollection)

	4.  Complainant Shawn Doe states that Respondent’s counselor told her that she was denied entry into the training program because of the costs associated with providing a Turkish language interpreter during classes and translating written training materials; Complainant is limited English proficient, and her preferred language is Turkish. The Complainant also provides a copy of an email from her to her mother, which is dated on the same date as her appointment with the counselor, where she told her mother about the comment and expressed frustration. Respondent’s counselor denies that he ever said this to the Complainant. There were no witnesses, and no other information was provided on the issue from either party.

	Finding of fact: 
Complainant states that Respondent told her she was denied entry into a training program because of costs associated with providing oral interpretation and written translation services in her preferred language of Turkish. Respondent states he did not make such statements to the Complainant. Complainant carries the burden of establishing this fact by a preponderance of the evidence (i.e., it is more likely than not that the statement was made). In support of her assertion, Complainant produced an email dated from the time period in question where she recites the statement and her frustration to her mother. Complainant’s statement is documented (e.g., contemporaneous email to her mother), and the documentation is consistent with her statement. I find Complainant’s contemporaneous email to her mother corroborates her assertion. As a result, the weight of the evidence supports my finding that Respondent told Complainant that she was denied entry into the training program because of the costs associated with providing interpretation and translation services. (disputed fact; Complainant offers corroborating evidence)

	5.  Complainant Shawn Doe states that Respondent’s counselor told her that she was denied entry into the training program because of the costs associated with providing a Turkish language interpreter during classes and translating written training materials; Complainant is limited English proficient, and her preferred language is Turkish. The Complainant produces a confirmation email from the counselor establishing the date and time of the appointment. The Respondent’s counselor denies meeting with the Complainant and produces the job center sign-in sheet for the alleged date of the appointment; Complainant’s name is not on the sheet. The job counselor also produces a copy of the Center’s policies, which require that all visitors to the Center sign-in on arrival. On interviewing the staff on duty in the waiting area on the date of the alleged appointment, staff members state that they did not recall whether the Complainant was there. They also tell you that it is their practice to follow the Center’s policy to require that visitors sign-in on arrival at the Center. There were no other witnesses and no other information was provided on the issue from either party.

	Finding of fact: 
Complainant states that Respondent told her she was denied entry into a training program because of costs associated with providing oral interpretation and written translation services in her preferred language of Turkish. In support of her assertion, she produces the appointment confirmation email she received from Respondent to meet with one of its counselors.
Respondent denies meeting with the Complainant. He produces the One-Stop’s policies and procedures requiring that all visitors sign-in as well as the sign-in sheet for the date Complainant alleges she was at the center. The sign-in sheet does not contain Complainant’s name. Moreover, Respondent produces statements from the One-Stop staff on duty the day of the appointment who could not recall whether the Complainant was there, but who stated that it is their practice to require that all visitors sign-in upon arrival at the center in accordance with center policies and procedures.
Complainant carries the burden of establishing this fact by a preponderance of the evidence (i.e., it is more likely than not that the statement was made). On balance, I give greater weight to Respondent’s statement that he did not meet with the Complainant as it is better supported by the center’s records (e.g., sign-in sheets, policies and procedures, center staff statements) for the date of the alleged appointment. As a result, I find that Complainant did not meet with Respondent and, therefore, has not demonstrated by a preponderance of the evidence that Respondent told her she was denied entry into a training program because of the costs associated with providing oral interpretation and written translation services in Turkish. (disputed fact; both parties offer corroborating evidence; Respondent’s corroborating evidence more probative)
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